IN THE NATIONAL COMPANY LAW TRIBUNAL
KOLKATA BENCH, COURT NO.II

Misc. No. 24/KB/ 2024
Connected with
C.P.(CAA) No. 45/KB/2022
Connected with
C.A.(CAA) No. 160/KB/ 2021

An application under Section 231 of the Companies Act read with
relevant rules, Rule 11 of the NCLT Rules, and other applicable

provisions of the law.

In the Matter of:
TOWER INVESTMENT & TRADING COMPANY LIMITED, a company
incorporated under the provisions of the Companies Act, 1956 (CIN:
L67120WB1981PLC033500) and having its Registered Office at ‘Temple
Chambers’, 6, Old Post Office Street, Kolkata — 700 001 in the State of
West Bengal within the aforesaid jurisdiction;
.... Transferee Company/
Petitioner No. 1
And
In the Matter of:
KHATU INVESTMENT & TRADING COMPANY LIMITED, a company
incorporated under the provisions of the Companies Act, 1956 (CIN:
L65993WB1979PLC032406) and having its Registered Office at 6, Old
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Post Office Street, Kolkata — 700 001 in the State of West Bengal within
the aforesaid jurisdiction;
........ Transferor Company No. 1
/ Petitioner No. 2
And
In the matter of :-
NEW LOOK INVESTMENT (BENGAL) LIMITED, a company
incorporated under the provisions of the Companies Act, 1956 (CIN:
L67120WB1975PLC030035) and having its Registered Office at 6, Old
Post Office Street, Kolkata — 700 001 in the State of West Bengal within
the aforesaid jurisdiction.
...... Transferor Company No. 2
/ Petitioner No. 3
AND
In the Matter of:
TOWER INVESTMENT & TRADING COMPANY LIMITED, a company
incorporated under the provisions of the Companies Act, 1956 (CIN:
L67120WB1981PLC033500) and having its Registered Office at ‘Temple
Chambers’, 6, Old Post Office Street, Kolkata — 700 001 in the State of
West Bengal within the aforesaid jurisdiction.

... Applicant

Date of pronouncing the order: 07/01/2025.
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Coram:
Smt. Bidisha Banerjee: Member (Judicial)
Shri Arvind Devanathan: Member (Technical)

Advocates for the Petitioner(s):

1.

2
3.
4

Mr. Shaunak Mitra, Advocate
Ms. Joveria Sabbah, Advocate
Mr. Saptarshi Kar, Advocate
Ms. Joyshree Ghosh, Advocate

ORDER

Per: D. Arvind, Member (Technical)

It is submitted by the Ld. Counsel appearing for the Applicant that
this Application has been filed under Section 231 of the Companies
Act, 2013 seeking modification in the Scheme that was allowed

pursuant to Final Order pronounced on September 29, 2022.

It is submitted by the Ld. Counsel appearing for the Applicant that
this Tribunal vide order dated September 29, 2022 passed in
Company Petition C.P (CAA) NO 45 / KB / 2022 connected with
Company Application CA(CAA) No. 160/ KB /2021 sanctioned and
confirmed the Scheme of Amalgamation of the Transferor
Companies with the Transferee Company. It is further submitted

that the certified copy of the order was made over to the Applicant
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on July 19, 2022.

It is submitted by the Ld. Counsel appearing for the Applicant that
the Applicant upon receipt of Certified Copy of the Order filed the
same with the Registrar of Companies in e-form INC - 28 on or
about July 28, 2022, and August 17, 2022. The Applicant submits
that from the emails dated August 2, 2022, and August 22, 2022,
it will appear that the e-filing of Form INC-28 submitted by the

Applicant and the Transferor Company No. 1 and 2 was approved.

After the final sanction of the Scheme of Amalgamation between
the Applicant and the Transferor Company No. 1 and 2, the
Applicant has allotted its equity shares to the existing
shareholders of the Transferor Company No. 1 and Transferor
Company No. 2 in the prescribed share exchange ratio. The
Applicant who was the petitioner in C.P (CAA) No. 45/KB/2022
had filed Form PAS-3 with the Registrar of Companies on or about
August 29, 2022, on payment of the requisite fees.

It is submitted that relevant information and documents relating
to the Scheme and the shares allotted to the equity shareholders
of the Transfer Company Nos. 1 and 2 to all the regulatory
authorities including the Stock Exchanges. Relevant information
was also filed with National Securities Depository Limited

(hereinafter referred to as “NSDL”) enabling the shares allotted to
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the shareholders of the Transferor Company No. 1 and 2 to be

reflected in their respective accounts in dematerialized format.

The Applicant submits that the NSDL scrutinized and examined
the relevant details, the Applicant was verbally informed by NSDL
that they had noticed some errors in allotment of shares to the
shareholders of the Transferor Company No. 1 and 2 pursuant to
the Scheme and consequently till such error was rectified they
could not process the request so that the shares allotted to the
shareholders of the Transferor Company No. 1 and 2 could be

traded or held in dematerialized format.

It is submitted by the Applicant that upon further enquiry they
were informed by their Ld. Advocates that the allotment of shares
against fractional entitlements had not been done in accordance

with clause 1(C) of Part IV of the Scheme of Amalgamation.

The counsel for Applicant submits that upon making internal
enquiries in their own records, it transpired that a few additional
shares had indeed been allotted to the shareholders of the
Transferor Company No. 1 and 2 due to rounding off fractional
entitlements of and above 0.50 to the next higher integer and no
shares being allotted to fractional entitlements below 0.50. Such
allotment of additional shares by reason of rounding off was not in
accordance with Clause 1(c) of Part IV of the Scheme of

Amalgamation which records that all fractional entitlements shall
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be ignored. Such allotment of additional shares was adjusted by
reduction in the allotment of shares to a promoter of the Company
so that in totality allotment to the shareholders of company No.1

and 2 is not exceeded.

Reference has been made to the clause allotting fractional
entitlements to the shareholders as envisaged under the Scheme

and reproduced below :-

“FRACTIONAL ENTITLEMENTS
Fractional shares, if any, resulting in the process of allotment
of shares by the Transferee Company to the Shareholders of
the Transferor Companies involved in the Amalgamation
based on the Swap Ratio, such fractional shares shall be

ignored.”

The Applicant submits that the computational error in allotment
of shares was completely inadvertent and in order for effective
implementation and working out of the Scheme it is necessary that
the modification as suggested in the proposed clause at Part IV,
Clause 1 (c¢) in the Scheme of Amalgamation annexed to the

Application be allowed.

The Applicant submits that unless orders allowing the proposed
modification towards allotment of fractional entitlements as

suggested by way of the modified Scheme to shareholders is
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passed, the working and implementation of the Scheme would
remain ineffective. It is further submitted that this Tribunal has
the power and authority to pass such order as sought in the
present application by virtue of section 231 of the Companies Act,
2013. Furthermore, to avoid any confusion, the Applicant has
indicated the proposed amendment/modification in the approved
Scheme at pages 219 and 220 of the present application. It is
further submitted that no prejudice will be caused to anybody if
the reliefs as prayed for are passed and the error sought to be

addressed would not adversely impact anybody.

Analysis and Finding

12.
13.

14.

15.

Heard the Ld. Counsel appearing for the Applicant.

Upon perusal of the records annexed to the Miscellaneous
Application, we find that the applicant/ applicant companies
has/have not annexed approval of the shareholder seeking
modification in the scheme that was allowed pursuant to final
order pronounced on 29 September 2022.

In view of the aforesaid the applicant/ applicant companies is/are
directed to conduct meeting of shareholders for approval of the
modification in the scheme that was allowed pursuant to final
order pronounced on 29 September 2022 and file an affidavit
confirming the same before the next date of hearing.

List the Misc. No 24/KB/2024 on 21/02/2025.
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16. Urgent certified copy of this order, if applied or, be supplied to the

parties, subject to compliance with all requisite formalities.

D. Arvind Bidisha Banerjee

Member (Technical) Member (Judicial)

Signed on 07/01/2025

NKS(LRA)
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